CMASPDSP-IT-GOODS AND SERVICES

CALIFORNIA MULTIPLE AWARD SCHEDULES (CMAS)
SPECIAL PROVISIONS - INFORMATION TECHNOLOGY
GOODS AND SERVICES

DEFINITIONS:
Unless otherwise specified in the Statement of Work, the following terms shall be given the
meaning shown, unless context requires otherwise.

a)

h)

)
k)

"Acceptance Tests" means those tests performed during the Performance period which are
intended to determine compliance of Equipment and Software with the specifications and all
other Attachments incorporated herein by reference and to determine the reliability of the
Equipment.

“Agreement” means this Agreement or agreement (including any purchase order), by
whatever name known or in whatever format used.

"Application Program" means a computer program which is intended to be executed for the
purpose of performing useful work for the user of the information being processed. Application
programs are developed or otherwise acquired by the user of the Hardware/Software system,
but they may be supplied by the Contractor.

"Attachment™ means a mechanical, electrical, or electronic interconnection to the Contractor-
supplied Machine or System of Equipment, manufactured by other than the original Equipment
manufacturer that is not connected by the Contractor.

“Business entity” means any individual, business, partnership, joint venture, corporation, S-
corporation, limited liability company, sole proprietorship, joint stock company, consortium, or
other private legal entity recognized by statute.

“Buyer” means the State’s authorized contracting official.

“Commercial Hardware” means Hardware developed or regularly used that: (i) has been
sold, leased, or licensed to the general public; (ii) has been offered for sale, lease, or license to
the general public; (iii) has not been offered, sold, leased, or licensed to the public but will be
available for commercial sale, lease, or license in time to satisfy the delivery requirements of
this Agreement; or (iv) satisfies criterion expressed in (i), (ii), or (iii) above and would require
only minor modifications to meet the requirements of this Agreement.

“Commercial Software” means Software developed or regularly used that: (i) has been sold,
leased, or licensed to the general public; (ii) has been offered for sale, lease, or license to the
general public; (iii) has not been offered, sold, leased, or licensed to the public but will be
available for commercial sale, lease, or license in time to satisfy the delivery requirements of
this Agreement; or (iv) satisfies a criterion expressed in (i), (ii), or (iii) above and would require
only minor modifications to meet the requirements of this Agreement.

“Contract” when used in a CMAS agreement, means a Contract issued by the purchasing
agency to the CMAS Agreement holder.

“Contractor” means the Business Entity with whom the State enters into this Agreement.
Contractor shall be synonymous with “supplier”, “vendor” or other similar term.

“Custom Software” means Software that does not meet the definition of Commercial
Software.

"Data Processing Subsystem™ means a complement of Contractor furnished individual
Machines, including the necessary controlling elements (or the functional equivalent),
Operating Software and Software, if any, which are acquired to operate as an integrated
group, and which are interconnected entirely by Contractor supplied power and/or signal
cables, e.g., direct access controller and drives, a cluster of terminals with their controller, etc.
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m) "Data Processing System (System)" means the total complement of Contractor-furnished

n)

t)

Machines, including one or more central processors (or instruction processors), Operating
Software which are acquired to operate as an integrated group.

"Designated CPU(s)" means for each product, if applicable, the central processing unit of the
computers or the server unit, including any associated peripheral units. If no specific
“Designated CPU(s)” are specified on the Agreement, the term shall mean any and all CPUs
located at the site specified therein.

"Equipment" is an all-inclusive term which refers either to individual Machines or to a
complete Data Processing System or Subsystem, including its Hardware and Operating
Software (if any).

"Equipment Failure" is a malfunction in the Equipment, excluding all external factors, which
prevents the accomplishment of the Equipment’s intended function(s). If microcode or
Operating Software residing in the Equipment is necessary for the proper operation of the
Equipment, a failure of such microcode or Operating Software which prevents the
accomplishment of the Equipment’s intended functions shall be deemed to be an Equipment
Failure.

"Facility Readiness Date" means the date specified in the Statement of Work by which the
State must have the site prepared and available for Equipment delivery and installation.
"Installation Date" means the date specified in the Statement of Work by which the
Contractor must have the ordered Equipment ready (certified) for use by the State.
"Machine" means an individual unit of a Data Processing System or Subsystem, separately
identified by a type and/or model number, comprised of but not limited to mechanical, electro-
mechanical, and electronic parts, microcode, and special features installed thereon and
including any necessary Software, e.g., central processing unit, memory module, tape unit,
card reader, etc.

"Machine Alteration™ means any change to a Contractor-supplied Machine which is not made
by the Contractor, and which results in the Machine deviating from its physical, mechanical,
electrical, or electronic (including microcode) design, whether or not additional devices or parts
are employed in making such change.

"Maintenance Diagnostic Routines™ means the diagnostic programs customarily used by the
Contractor to test Equipment for proper functioning and reliability.

“Manufacturing Materials” means parts, tools, dies, jigs, fixtures, plans, drawings, and
information produced or acquired, or rights acquired, specifically to fulfill obligations set forth
herein.

"Mean Time Between Failure (MTBF)” means the average expected or observed time
between consecutive failures in a System or component.

"Mean Time to Repair (MTTR)" means the average expected or observed time required to
repair a System or component and return it to normal operation.

"Operating Software™ means those routines, whether or not identified as Program Products,
that reside in the Equipment and are required for the Equipment to perform its intended
function(s), and which interface the operator, other Contractor-supplied programs, and user
programs to the Equipment.

"Operational Use Time" means for performance measurement purposes, that time during
which Equipment is in actual operation by the State. For maintenance Operational Use Time
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purposes, that time during which Equipment is in actual operation and is not synonymous with
power on time.

aa)"Period of Maintenance Coverage™ means the period of time, as selected by the State,
during which maintenance services are provided by the Contractor for a fixed monthly charge,
as opposed to an hourly charge for services rendered. The Period of Maintenance Coverage
consists of the Principal Period of Maintenance and any additional hours of coverage per day,
and/or increased coverage for weekends and holidays.

bb)"Preventive Maintenance™ means that maintenance, performed on a scheduled basis by the
Contractor, which is designed to keep the Equipment in proper operating condition.

cc) "Principal Period of Maintenance" means any nine consecutive hours per day (usually
between the hours of 7:00 a.m. and 6:00 p.m.) as selected by the State, including an official
meal period not to exceed one hour, Monday through Friday, excluding holidays observed at
the installation.

dd)"Programming Aids" means Contractor- supplied programs and routines executable on the
Contractor’'s Equipment which assists a programmer in the development of applications
including language processors, sorts, communications modules, data base management
systems, and utility routines (tape-to-disk routines, disk-to-print routines, etc.).

ee)"Program Product™ means programs, routines, subroutines, and related items which are
proprietary to the Contractor and which are licensed to the State for its use, usually on the
basis of separately stated charges and appropriate contractual provisions.

ff) "Remedial Maintenance" means that maintenance performed by the Contractor which results
from Equipment (including Operating Software) failure, and which is performed as required,
i.e., on an unscheduled basis.

gg)"Software Failure” means a malfunction in the Contractor-supplied Software, other than
Operating Software, which prevents the accomplishment of work, even though the Equipment
(including its Operating Software) may still be capable of operating properly. For Operating
Software failure, see definition of Equipment Failure.

1. CMAS - ASSIGNMENT:

a) This Agreement shall not be assignable by the Contractor in whole or in part without the written
consent of the State. The State’s consent shall not be unreasonably withheld or delayed. For
the purpose of this paragraph, the State will not unreasonably prohibit the Contractor from
freely assigning its right to payment, provided that the Contractor remains responsible for its
obligations hereunder.

b) Should the State desire financing of the assets provided hereunder through the Golden State
Financial Marketplace, the Contractor agrees to assign to a State-designated lender its right to
receive payment from the State for the assets in exchange for payment by the lender of the
cash purchase price for the assets. Upon notice to do so from the State-designated lender at
any time prior to payment by the State for the assets, the Contractor will execute and deliver to
the State-designated lender an assignment agreement and any additional documents
necessary for the State selected financing plan. The State-designated lender will pay the
Contractor according to the terms of the Contractor’s invoice upon acceptance of the assets by
the State.
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2. CMAS - ORDER OF PRECEDENCE:
In the event of any inconsistency between the articles, attachments, specifications, or provisions
which constitute this Agreement, the following order of precedence shall apply:

a)

b)

c)
d)
e)
f)

These Special Provisions — Information Technology (In the instances provided herein where
the paragraph begins: “Unless otherwise specified in the Statement of Work” provisions
specified in the Statement of Work replacing these paragraphs shall take precedence over the
paragraph referenced in these Special Provisions);

Agreement form, i.e., Purchase Order STD 65, FiSCal contract/order, and any amendments
thereto;

Other Special Provisions;

Federal GSA (or other multiple award Agreement) terms and conditions;

Statement of work, including any specifications incorporated by reference herein; and

All other attachments incorporated in the Agreement by reference.

3. CMAS - WARRANTY:
The following warranty language is in addition to the warranty language provided in the federal
GSA Multiple Award Schedule or other base Agreement used to establish this CMAS Agreement.
When there is a conflict between the language, the following warranty language overrides.

a)

Unless otherwise specified in the Statement of Work, the warranties in this subsection a) begin
upon delivery of the goods or services in question and end one (1) year thereafter. The
Contractor warrants that (i) Deliverables and services furnished hereunder will substantially
conform to the requirements of this Agreement (including without limitation all descriptions,
specifications, and drawings identified in the Statement of Work), and (ii) the Deliverables will
be free from material defects in materials and workmanship. Where the parties have agreed to
design specifications (such as a Detailed Design Document) and incorporated the same or
equivalent in the Statement of Work directly or by reference, the Contractor will warrant that it's
Deliverables provide all material functionality required thereby. In addition to the other
warranties set forth herein, where the Agreement calls for delivery of Commercial Software,
the Contractor warrants that such Software will perform in accordance with its license and
accompanying Documentation. The State’s approval of designs or specifications furnished by
Contractor shall not relieve the Contractor of its obligations under this warranty.
The Contractor warrants that Deliverables furnished hereunder (i) will be free, at the time of
delivery, of harmful code (i.e., computer viruses, worms, trap doors, time bombs, disabling
code, or any similar malicious mechanism designed to interfere with the intended operation of,
or cause damage to, computers, data, or Software); and (ii) will not infringe or violate any U.S.
Intellectual Property Right. Without limiting the generality of the foregoing, if the State believes
that harmful code may be present in any Commercial Software delivered hereunder, the
Contractor will, upon the State’s request, provide a new or clean install of the Software.
Unless otherwise specified in the Statement of Work:
i. The Contractor does not warrant that any Software provided hereunder is error-free or that
it will run without immaterial interruption.
i. The Contractor does not warrant and will have no responsibility for a claim to the extent
that it arises directly from (A) a modification made by the State, unless such modification is
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d)

f)

approved or directed by the Contractor, (B) use of Software in combination with or on
products other than as specified by the Contractor, or (C) misuse by the State.

iii. Where the Contractor resells Commercial Hardware or Commercial Software it purchased
from a third-party, Contractor, to the extent it is legally able to do so, will pass through any
such third-party warranties to the State and will reasonably cooperate in enforcing them.
Such warranty pass- through will not relieve the Contractor from Contractor’s warranty
obligations set forth above.

All warranties, including special warranties specified elsewhere herein, shall inure to the State,

its successors, assigns, customer agencies, and governmental users of the Deliverables or

services.

Except as may be specifically provided in the Statement of Work or elsewhere in this

Agreement, for any breach of the warranties provided in this Section, the State’s exclusive

remedy and the Contractor’s sole obligation will be limited to:

i. re-performance, repair, or replacement of the nonconforming Deliverable (including without
limitation an infringing Deliverable) or service; or

ii. should the State in its sole discretion consent, refund of all amounts paid by the State for
the nonconforming Deliverable or service and payment to the State of any additional
amounts necessary to equal the State’s Cost to Cover. “Cost to Cover” means the cost,
properly mitigated, of procuring Deliverables or services of equivalent capability, function,
and performance. The payment obligation in subsection (e)(ii) above will not exceed the
limits on the Contractor’s liability set forth in the Section entitled “Limitation of Liability.”

EXCEPT FOR THE EXPRESS WARRANTIES SPECIFIED IN THIS SECTION, THE

CONTRACTOR MAKES NO WARRANTIES EITHER EXPRESS OR IMPLIED, INCLUDING

WITHOUT LIMITATION ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS

FOR A PARTICULAR PURPOSE.

CMAS - CONTRACTOR'’S LICENSE REQUIREMENTS:

Agreements that include installation or the wording “Furnish and Install” require at the time of
Agreement award that Contractors possess a valid California State Contractor’s License. If
subcontractors are used, they must also possess a valid California State Contractor’s License. All
businesses which construct or alter any building, highway, road, parking facility, railroad,
excavation, or other structure in California must be licensed by the California State License Board
(CSLB) if the total cost (labor and materials) of the project is $500 or more. Failure to be licensed
or to keep the license current and in good standing shall be grounds for Agreement revocation.

a)

CMAS - PUBLIC WORKS REQUIREMENTS (LABOR/INSTALLATION):

Prior to the commencement of performance, the Contractor must obtain and provide to the
State, a payment bond, on Standard Form 807, when the Contract involves a public works
expenditure (labor/installation costs) in excess of $5,000. Such bond shall be in a sum not less
than 100 percent of the Contract price.

In accordance with the provisions of Section 1773 of the California Labor Code, the Contractor
shall, conform and stipulates to the general prevailing rate of wages, including employer
benefits as defined in Section 1773.1 of the California Labor Code, applicable to the classes of
labor to be used for public works such as at the delivery site for the assembly and installation
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of the equipment or materials under the purchase order. Pursuant to Section 1770 of the
California Labor Code, the Department of Industrial Relations has ascertained the general
prevailing rate of wages in the county in which the work is to be done, to be as listed in the
booklet entitled General Prevailing Wage Rates. The booklet is compiled monthly and copies
of the same are available from the Department of Industrial Relations, Prevailing Wage Unit at
www.dir.ca.gov (select Statistics & Research) or (415) 703-4774. The booklet is required to be
posted at the job site.

c) The Contractor hereby certifies the following:

Contractor has met or will comply with the standards of affirmative compliance with the
Non-Discrimination Clause Requirements in the included General Provisions;

Contractor is aware of the provisions of Section 3700 of the Labor Code that require every
employer to be insured against liability for workmen's compensation or to undertake self-
insurance in accordance with the provisions of that Code, and Contractor will comply with
such provisions before commencing the performance of the work of the purchase order.

d) Laws to be Observed

Labor

Pursuant to Section 1775 of the California Labor Code the Contractor shall, as a penalty to
the State or Political subdivision on whose behalf the purchase order is made or awarded,
forfeit not more than fifty dollars for each calendar day, or portions thereof, for each worker
paid by him or subcontractor under him, less than the prevailing wage so stipulated; and in
addition, the Contractor further agrees to pay to each workman the difference between the
actual amount paid for each calendar day, or portions thereof, and the stipulated prevailing
wage rate for the same. This provision shall not apply to properly indentured apprentices.
Pursuant to Sections 1810-1815 of the California Labor Code, inclusive, it is further agreed
that the maximum hours a worker is to be employed is limited to eight hours a day and forty
hours a week and the Contractor shall forfeit, as a penalty to the State, twenty-five dollars
for each worker employed in the execution of the purchase order for each calendar day
during which a workman is required or permitted to labor more than eight hours in any
calendar day or more than forty hours in any calendar week, in violation of California Labor
Code Sections 1810- 1815, inclusive.

. Worker's Compensation Insurance

The Contractor will be required to secure the payment of compensation to its employees in
accordance with the provisions of Labor Code Section 3700.

Travel and Subsistence Payments

Travel and subsistence payments shall be paid to each worker needed to execute the work,
as such travel and subsistence payments are defined in the applicable collective bargaining
agreements filed in accordance with Labor Code Section 1773.8.

. Apprentices

Special attention is directed to Sections 1777.5, 1777.6, and 1777.7 of the California Labor
Code and Title 8, California Administrative Code Section 200 et seq. Each Contractor
and/or subcontractor must, prior to commencement of the public works Contract/purchase
order, contact the Division of Apprenticeship Standards, 525 Golden Gate Avenue, San
Francisco, CA, or one of its branch offices to insure compliance and complete
understanding of the law regarding apprentices and specifically the required ratio
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thereunder. Responsibility for compliance with this section lies with the prime Contractor.
v. Payroll

The Contractor shall keep an accurate payroll record showing the name, social security

account, and work classification specific and straight time and overtime hours worked by

each employee. A certified copy of the employee’s payroll record shall be available for

inspection as specified in Section 1776 of the California Labor Code.

6. CMAS - TERMINATION OF CMAS AGREEMENT:

a) The State may terminate this CMAS Agreement at any time upon 30 days prior written notice.

b) If the Contractor's GSA Multiple Award Schedule is terminated within the term of the CMAS
Agreement, the CMAS Agreement shall also be considered terminated on the same date.

c) Prior to the expiration of this CMAS Agreement, this Contract may be terminated for the
convenience of both parties by mutual consent.

d) This provision shall not relieve the Contractor of the obligation to perform under any purchase
order or other similar ordering document executed prior to the termination becoming effective.

7. CMAS - AGREEMENT AMOUNT:
There is no guarantee of minimum purchase of Contractor's products or services by the State.

8. CMAS - DEBARMENT CERTIFICATION (FEDERALLY FUNDED CONTRACTS):
When Federal funds are being expended, the prospective recipient of Federal assistance funds is
required to certify to the Buyer, that neither it nor its principals are presently debarred, suspended,
proposed for debarment, declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

9. CMAS - PURCHASE ORDERS FUNDED IN WHOLE OR PART BY THE FEDERAL
GOVERNMENT:
All Contracts issued by a purchasing agency, (including individual orders), except for State
construction projects, which are funded in whole or in part by the federal government may be
canceled with 30-day notice, and are subject to the following:

a) It is mutually understood between the parties that this Contract (order) may have been written
before ascertaining the availability of congressional appropriation of funds, for the mutual
benefit of both parties, in order to avoid program and fiscal delays which would occur if the
Contract (order) were executed after that determination was made.

b) This Contract (order) is valid and enforceable only if sufficient funds are made available to the
State by the United States Government for the fiscal year during which the order was
generated for the purposes of this program. In addition, this Contract (order) is subject to any
additional restrictions, limitations, or conditions enacted by the Congress or any statute
enacted by the Congress that may affect the provisions, terms or funding of this Contract
(order) in any manner.

c) Itis mutually agreed that if the Congress does not appropriate sufficient funds for the program,
this Contract (order) shall be amended to reflect any reduction in funds. The department has
the option to void the Contract (order) under the 30-day cancellation clause or to amend the
Contract to reflect any reduction of funds.
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10.CMAS - CONFLICT OF INTEREST:
a) Current State Employees (Public Contract Code Section 10410):

i. No officer or employee shall engage in any employment, activity or enterprise from which
the officer or employee receives compensation or has a financial interest and which is
sponsored or funded by any State agency, unless the employment, activity or enterprise is
required as a condition of regular State employment.

ii. No officer or employee shall Contract on his or her own behalf as an independent
Contractor with any State agency to provide Goods or services.

b) Former State Employees (Public Contract Code Section 10411):

i. For the two-year period from the date he or she left State employment, no former State
officer or employee may enter into a Contract in which he or she engaged in any of the
negotiations, transactions, planning, arrangements or any part of the decision-making
process relevant to the Contract while employed in any capacity by any State agency.

ii. For the twelve-month period from the date he or she left State employment, no former State
officer or employee may enter into a Contract with any State agency if he or she was
employed by that State agency in a policy-making position in the same general subject
area as the proposed Contract within the twelve-month period prior to his or her leaving
State service.

11.CMAS - SUBCONTRACTING REQUIREMENTS:
Any subcontractor that the CMAS supplier chooses to use in fulfilling the requirements of this
Contract (order) and is expected to receive more than 10 percent of the value of the
Contract/purchase order must also meet all Contractual requirements of the Contract (order).

12.CMAS - RENTAL AGREEMENTS:
The State does not agree to:

Indemnify a Contractor;

Assume responsibility for matters beyond its control;

Agree to make payments in advance;

Accept any other provision creating a contingent liability against the State; or
Agree to obtain insurance to protect the Contractor.

The State’s responsibility for repairs and liability for damage or loss is restricted to that made
necessary by or resulting from the negligent act or omission of the State or its officers, employees,
or agents.

If the Contractor maintains the equipment, the Contractor must keep the equipment in good
working order and make all necessary repairs and adjustments without qualification. The State
may terminate for default or cease paying rent should the Contractor fail to maintain the
equipment properly.

Personal property taxes are not generally reimbursed when leasing equipment (SAM 8736).
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13.CMAS - LEASE (LEASE SMART):
If an agency desires to lease through Lease SMart, the Contractor agrees to sell to lessor the
assets at the same price as they agree to sell to the State.

14.CMAS - PROGRESS PAYMENTS & RISK ASSESSMENT:
In accordance with PCC 12112 agencies are required to withhold not less than 10 percent of the
Contract price until final delivery and acceptance of the Goods or services, for any Contract that
provides for progress payments in a Contract for IT Goods or services to be manufactured or
performed by a Contractor especially for the State and not suitable for sale to others in the
ordinary course of the Contractor’s business.

Interim Risk Assessment guidelines and financial protection measures are detailed in PCC 12112
for agencies to use to determine their applicability to agency projects.

15.CMAS - QUARTERLY REPORTS:
Contractors are required to submit quarterly business activity reports, as specified in this Contract,
even when there is no activity. A separate report is required for each Agreement, as differentiated

by alpha/numeric suffix.

16.CMAS - CONTRACTOR EVALUATION:
In accordance with PCC 10367 and 10369, performance of the Contractor under orders issued
against this Contract will be evaluated. The ordering agency shall complete a written evaluation,
and if the Contractor did not satisfactorily perform the work specified, a copy of the evaluation will
be sent to the DGS, Office of Legal Service.
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